COMMENT
TAISUKE KAMATA*

Ladies and gentlemen, it is my honor to share the duty of commenting
with the distinguished Professor Maki. In such a situation in Japanese society,
the only thing that the younger person should do is to make the road for the
senior person clear by picking up litter and spreading the waters. If I apply
this custom to my situation, I should say that a comprehensive commentary
will be given by Professor Maki and I will add just a word about the papers
from a layman's point of view. This is the traditional excuse for a younger
person in Japanese society. I plan to maintain this Japanese custom.
3
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The three papers written by Professors Takahashi,' Yoshida, and Luney
refer to a phenomenon occurring recently in Japanese society. This is a
widespread phenomenon that one might call a distrust for representative
government. Professor Takahashi mentioned that the Japanese people have
experienced neither a change of government in over thirty years nor a
proposal for alternative public policies in elections between freely competing
political parties. There is no so-called shadow cabinet that can offer
alternative policies to the people at election time. These facts frustrate the
Japanese people in their attempt to exercise their sovereign power. Professor
Takahashi proposes reform within the framework of representative
government.
Professor Yoshida discusses this distrust of representative government by
examining the frustration the people feel with local government. Although
the people can theoretically exercise several governing powers through local
public entities, they are not presently satisfied with the situation in local
government. In theory, as Professor Yoshida notes, local government is made
up of independent, autonomous entities. However, in reality, these entities
cannot govern by themselves because they lack financial independence. That
is, these bodies cannot implement their own policies without the financial
support of the national government. In this situation, can we still say that the
people govern themselves by their own will? Professor Yoshida also raises
this question.
Professor Luney's paper indirectly refers to another example of such
public frustration. By using the phrase "bureaucratization of the judiciary,"
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he discusses a similar phenomenon in a more moderate way. I suppose that
this indirect critique derives from Professor Luney's recognition of the law of
noninterference in the domestic affairs of a foreign state or from his
consideration of the future friendly relationship between the United States
and Japan.
These three papers raise important and difficult questions, not only for the
Japanese people, but also for people in other countries that adopt a form of
representative government. Why has such a distrust of representative
government recently appeared in Japan? The preface of the 1947 Japanese
Constitution states that the "government is a sacred trust of the people, the
authority for which is derived from the people, the powers of which are
exercised by representatives of the people and the benefits of which are
enjoyed by the people." This very famous phrase embodies a contract made
by the people when we adopted the Constitution and a representative
government. It requires the governing power to promote the benefits of the
whole people, not to pursue the private interests of a small group. It is
assumed that representative government is better than direct democracy
because elected representatives are presumably persons who possess the
wisdom to discern, and the virtue to pursue, the general welfare of society.
This ideal image of public officials, however, has been betrayed again and
again by cases of bribery and other scandals involving elected officials. Such
wrongdoing is not limited to national government; it also occurs at the local

level.
In the case of the judiciary, the people, in recent years, have been shocked
by many errors in criminal cases. In the last five years, many criminal
defendants who were sentenced to death were released after retrial. Such
events were very disturbing to the Japanese people, and shifted their attention
to a consideration of the effectiveness of representative government as
opposed to that of other, more directly democratic systems. This shift was
particularly true at the local level, where people are seeking more active
participation in the governing process. Many people are also now interested
in the jury system. Some lawyers advocate the adoption of a jury system in
criminal cases.
Is direct democracy really better than representative government? In
other words, can we trust ourselves any more than our representatives to
make wise governmental decisions? At this stage I do not have any clear
answer for such an important question.
American scholars and lawyers have more experience with direct
democracy than do their Japanese colleagues because of their familiarity with
town meetings, legislation by initiative or referendum, and the jury system.
Therefore, I would like to invite American scholars and lawyers to evaluate
direct democracy as compared to indirect representative government.

